IN THE UNITED STATES COURT OF APPEALS
FOR THE SEVENTH CIRCUIT

No. 01-4058

IN RE:

MICHAEL V. FRIERDICH, SR.,,

V.

STEVEN V. MOTTAZ, Trustee of the Estate of
Michadl V. Frierdich, Sr.,

V.

BEVERLY OSWALD,

(Bankruptcy 99-30454)
(Adv. 00-3120)

Debtor,

Plaintiff-Appellee,

Defendant-Appellant.

Appeal from the United States District Court
for the Southern Disgtrict of Illinois.
No. 01-CV-302-DRH -- David R. Herndon, Judge.

Before EASTERBROOK, ROVNER, and EVANS, Circuit Judges

EVANS, Circuit Judge. Michad Frierdichisa Chapter 7 debtor, whichmeans, inamplestterms,
that he does not have enough assets to pay off a saggering amount of debt. This case, between the
bankruptcy trustee (Mottaz) and Frierdich's wife (Oswald), turns onwhenFrierdich transferred shares of
stock (or ther proceeds, worth$400,000) to Oswald. The answer to that question affectswhether M ottaz
canupset the- transfer and obtainitsproceeds for distributionto Frierdich's creditors. Oswald, who would

just as soonkeep the $400,000, has dready had two swings a thisissue. She lost before the bankruptcy

judge and the digtrict judge. We will ring her up on strikes.



Because this case arose on summary judgment, we state the facts in the light most favorable to
Oswald. Weturnfirg to the events of early 1998. At that time, Frierdich was a director and the treasurer
of Columbia Centre, Inc., a closely held company, and owned 360 of its outstanding 1,000 shares. Paull
Frierdich (his brother) and Joe Koppeis held the remaining shares. (Paul and Michagl Frierdich both
submitted affidavits saying that Columbia Centre never issued stock certificatesto itsshareholders. A cer-
tificate-" Certificate #6"-evidencing Frierdich's shares turned up but had never been signed.) The stock
record book was aso lost.

Meanwhile Frierdichand Oswald were pondering the business of marriage. Inanticipationof ther
engagement, they decided to take stock of their respective financid Stuations. Based on information that
Frierdich provided to Oswald, they determined that the vaue of Frierdich's estate exceeded that of
Oswad's. So they assented to an arrangement under whichFrierdichwould transfer his Columbia Centre
stock to Oswald and she would waive any interest in Frierdich'sestate. On January 7, 1998, Frierdich and
Oswad were engaged.

The next day Frierdich executed a "Stock Transfer/Stock Power.” It assigned to Oswald his
interest in the stock and gave the officers of Columbia Centre power of attorney to transfer the stock on
the company books. On January 16 Frierdich sent the transfer document, dong with transfer indtructions,
to Paul Frierdich. The tranamittd |etter read: "Pleasetransfer stock asof Jan. 8, 1998 to Bev. Thisispart
of the prenuptia agreement wehave. Call if any questions” On February 10 Paul Frierdich sent a"speed
message'” reading:

Mike and Bev-

| received your stock transfer of al., Mike's stock in Columbia Centre Inc. Shopping

Center Corporation, and accordingly the transfer to Bev Oswad of his 36%. Wedo not
need anything dse for the trander.



Oswad never received astock certificate and no notation on the (missing) stock record book was ever
made.

Frierdich and Oswald each signed a prenuptid "waiver” to any interest in the other's estate on
March 4. Paragraph six of Oswad's waiver read:

It is the intent of the undersigned that her present and future interest in any assets of

Michad V. Frierdichis specificdly limited to those assetswhichMichad V. Frierdichshdl

have voluntarily transferred an interest to the undersigned and only then in circumstances

wherein he has dfirmaivey taken action trandferring an ownership interest to the

undersgned. Reference herein includes interest Michadl V. Frierdich has previoudy and
voluntarily, by executionof a stock transfer, assgned al hisrights, title, and interest inand

to his stock ownership in a Columbia, 1llinois shopping center to Beverly K. Oswald.

Frierdich and Oswad were married 3 days later.

In August or September of 1998, Koppeis and Paul Frierdichapproached Frierdichabout having
the corporation repurchase his shares in Columbia Centre. They offered him $250,000, a price that
increased, based on financid gppraisas, to $400,000. Koppeis, who was Columbia Centre's president
and managing officer, was not aware of any transfer to Oswald.

In September a sae agreement was forwarded to Frierdich. It liged himasthe seller. On adraft
of the agreement Frierdich crossed out his name, subgtituted "Bev Oswald"” as the seller, and sent the
documents back to Paul Frierdichwithatranamitta letter reeding: "I believe Bev needsto sgnthis because
of the transfer document | gave her severa months ago. Themoney should goto her.” Thefind agreement
of sde, however, again listed Frierdich asthe sdller. Frierdich signed that agreement, warranting that he
held title to the stock and that it was not subject to any agreement that would restrict itssale. Koppeis and

Paul Frierdich also signed the agreement. At closing, which apparently took place on September 10,

Columbia Centre issued Frierdich a $400,000 check. He signed the receipt and deposited the check in



Oswald's account after endorsing it "for deposit.” At that same time, Frierdich resigned his positions with
the company.

Inaletter dated September 23, 1998, to UnionPlanters Bank, withwhichOswald and Frierdich's
son were trying to arrange aloan for ared estate purchase, Frierdich stated:

| transferred some $400,000.00 to Beverly K. Oswad as a gift to a spouse, there are no

gift tax consequences. Thereisan unlimited marital deductionfor giftsto aspouse, and as

such, thisisthe net amount for her to utilize. | sold my stock in ashopping center for asum

inexcess of that amount and was only required to pay capital gainstax on some 20%. My

interest in the shopping center was sold in 1998.

Involuntary bankruptcy proceedings commenced on February 17, 1999. Frierdich's schedules
indicate that, as of thefiling, he had debts of $8,530,395 and assets of $1,200. Twelve lawsuits were
pending againgt Frierdich, five of which had been pending prior to September 10, 1998. The clamson
file in the bankruptcy proceeding reflect debtsin excess of $400,000 incurred prior to January 1, 1998,
including federd taxes of approximately $240,000 owing. Frierdich was dso the mgor shareholder and
guarantor of many of the debts of South of the Border, Inc., which had filed for bankruptcy (apparently in
July 1998).

Mottaz, the trustee, filed this adversary proceeding against Oswald seeking to avoid Frierdich's
transfer to her of the stock proceeds from the September 10, 1998 sale. The bankruptcy judge (Fines,
J.), finding no dispute that the relevant transfer occurred in September, and not January, entered summary
judgment for Mottaz in the amount of $400,000. He held, in the dternative, that even if the transfer
occurred in January, it was voidable. Oswad gppeded and the didtrict judge affirmed.

In a second appea from a bankruptcy court's decision, we goply the same standard of review as

did the digtrict court. Inre Marrs-Winn Co., 103 F.3d 584, 589 (7thCir. 1996). Becausethiscasewas

decided on summary judgment, see Fed. R. Bankr. P. 7056, our review is de novo.



This caseimplicatestwo avoidance provisons of the federa bankruptcy code. Title11U.S.C. §
548(a)(1)(A) providesthat atrustee may avoid atransfer by a debtor made "within one year before the
date of thefiling" of the bankruptcy petitionif the debtor "made suchtransfer . . . withactua intent to hinder,
delay, or defraud any entity towhichthe debtor was or became ... indebted." Title 11 U.S.C. § 544(b)(1)
dlowsthe trustee to commandeer the rights of an unsecured creditor who could have avoided the transfer
under applicable law, inthis case the Illinais Fraudulent Transfer Act. See 740 Ill. Comp. Stat. 160/5. For
our purposesthe key difference between these two avoidanceroutesisthat the lllinois Fraudulent Transfer
Act does not contain a one-year "look back" provison. Thusif the transfer in the present case occurred
in January of 1998, it occurred more than one year before the February 17, 1999, bankruptcy filing and
would fall outside of § 548's one-year "look back" provison. M ottaz would then berel egated to avoiding
the transfer under 8 544. If, on the other hand, the transfer did not occur in January, but rather occurred
when the proceeds of the stock sde were deposited in September 1998, the trandfer would fal within one
year of the February 1999 bankruptcy filing and could be avoided, if there was actua intent to defraud,
under § 548(a)(1)(A). Theburden of proving afraudulent transfer under § 548 isonthetrustee. 5Collier
on Bankruptcy 8548.10, p. 548-80 (15th ed. rev. 2002).

S0 to the key issue we turn: whether Frierdich transferred his Columbia Centre stock to Oswald

in January of 1998. Under the bankruptcy code,

This subsection has been referred to as the "actua fraud" avoidance provision because of its
"intent ingredient.” See, e.g., Inre FBN Food Servs., Inc., 82 F.3d 1387, 1394 (7th Cir. 1996).
Mottaz also argues, and the bankruptcy judge aso found, that the transfer is voidable under the
"congructive fraud" provision found in 11 U.S.C. § 548(a)(1)(B). Because, as we will discuss, we
affirm the bankruptcy judge's holding under 8 548(a)(1)(A), we don't dwell on Mottaz's § 548(a)(1)(B)
argument.



atransfer is made when such transfer is so perfected that a bona fide purchaser from the

debtor againgt whomapplicable law permits such transfer to be perfected cannot acquire

aninterest in the property transferred thet is superior to the interest insuch property of the

transferee.

11 U.S.C. §548(d)(1). Thisprovison presumesa“transfer,” which the bankruptcy codedefinesas"every
mode, direct or indirect, absolute or conditiond, voluntary or involuntary, of digposing of or parting with
property or with an interest in property.” 11 U.S.C. § 101(54). Although this definition of transfer is
obvioudy federd, its references to "property” and "interest in property” require an andyss of whether a
property interest was created under state law. Barnhill v. Johnson, 503 U.S. 393, 398 (1992); Inre
Atchison, 925 F.2d 209, 210-11 (7th Cir. 1991) ("Absent afederd provision to the contrary, adebtor's
interest in property is determined by gpplicable state law.”).

Columbia Centre is an Illinois corporation and the parties and courts below have applied Illinois
law, so we gpply it aswell. InreMarrsWinn, 103 F.3d at 591.

Oswald argues that she acquired the stock pursuant to a prenuptia agreement under which she
waived her interest in Frierdich's estate in exchange for the stock transfer. This qualifies her, she argues,
for "protected purchaser” status under section 303 of Article 8 of the Illinois Commercia Code. (Certain
provisons of Article 8 were revised in 2000 and the revisons became effective July 1, 2001. See 2000
Il. Legis. Serv. 91-893, § 99. Because the eventsin this case occurred in 1998, we will be gpplying the
relevant provisons of Article 8 as they stood at that earlier time.) Section 8-303(a) defines a "protected
purchaser" as "apurchaser of a certificated or uncertificated security” who givesvaue, doesnot have notice
of an adverse dam to the security and obtains "control” of the security. 810 Ill. Comp. Stat. 5/8

303(a)(2)-(3). Oswald charges ahead to argue that she can show value, no notice and control, and thus

concludes that she acquired an interest as a "protected purchaser.”



She hasput the cart beforethe horse. To be a"protected purchaser she must first show that she
isa"purchaser” of the security, which, unfortunately for her, isthe key issue inthiscase. A "purchaser” (to
no one's surprise) is "a person who takes by purchase." 810 Ill. Comp. Stat. 5/1-201(33). The Code
addsthat apurchase"indudestaking by sal e, discount, negatiation, mortgage, pledge, lien, issueor reissue,
gft or any other voluntary transaction creating an interest in property.” 810 Ill. Comp. Stat. 5/1-201(32).

Oswad clamsto have taken by prenuptid agreement. That argument confronts two problems.
Firgt, evenassumingthe parties had avaid agreement pursuant to which Frierdichwould transfer the stock,
delivery isrequired to effectuate the transfer. 12 William Meade Fletcher, Fletcher Cyclopedia of the
Law of PrivateCorporations § 5481, p. 240 (rev. ed. 1996); cf. Meshew v. Whitlock, 9 S.W.3d 581,
585 (Ky. Ct. App. 1999) (interpreting 1994 revisonof UCC, adopted by Kentucky in 1996). And, on
that point, Oswad hits a snag. Although Article 8 may not provide the exclusve means of ddivery, 12
WilliamM eade Fletcher, Fletcher Cyclopediaof theLaw of Private Corporations § 5481, p. 242 (rev.
ed. 1996), Oswad has not cited lllinois law vdidating other types of deivery (and our research has
uncovered none), so we anayze whether ddlivery was accomplished under Article 8.2 Section 8-301
specifies when ddlivery occurs in the case of both certificated and uncertificated securities. The parties
have had some back and forth about whether the shares in this case should be classfied ascertificated or

uncertificated, an argument that seems inconsequential. Even assuming Oswad's premise that the shares

?Oswad is steadfast in arguing that the transfer waas not a gift, so we have not referenced the
lllinoislaw of giftsto determine if delivery occurred. But see 7A William D. Hawkland & James S,
Rogers, Uniform Commercial Code Series[Rev] § 8-302:02, pp. 425-26 (1996) ("It is possible that
under the generd law of gifts acts that would not congtitute an Article 8 *delivery’ under section 8-301
would suffice as addivery within the meaning of the requirement of delivery imposed by the law of
gifts™).



were uncertifcated, she cannot show ddivery.

Ddivery of an uncertificated security occurs when "the issuer registers the purchaser as the
registered owner," 810 lll. Comp. Stat. 5/8-301(b)(1), or "another person... either becomesthe registered
owner of the uncertificated security on bendf of the purchaser or, having previoudy become the registered
owner, acknowledgesthat it holdsfor the purchaser.” 810 I1I. Comp. Stat. 5/8-301(b)(2). Oswad cannot
prevail under section8-301(b)(1) because ColumbiaCentrenever registered her asthe owner of the stock.
(Itsstock book wasmissing.) Section8-301(b)(2) isacloser cdl but aso unavaling. Frierdich attempted
to register the stock inOswald's name, not hold it for her. He executed a" Stock Transfer/Stock Power,"
which attempted to assgn the stock and gave the officers of Columbia Centre power of attorney to change
the name inthe stock book. The transmittal letter to Paul Frierdich read: "Please transfer stock asof Jan.
8, 1998 to Bev." Paul Frierdich responded on February 10 that he had "recelved your stock transfer of
al Mike's stock in Columbia Centre, Inc. Shopping Center Corporation, and accordingly the transfer to
Bev Oswald of his 36%." Frierdich clearly did not intend to remain in possession of the stock on behdf
of Oswad. Hewanted to register it in her name, an attempt that failed under section 8-301(b)(1).

If this seems an overly technicd interpretation of section8-301(b)(2) based onthe facts of January
and February 1998 done, later events make clear that Frierdich continued to be the stock'srea owner.
Six months after the purported transfer, Paul Frierdichand Koppei's (who, aswe said, was unaware of any
January transfer) approached Frierdichto buy the shares. Although Oswald stated that shewasinvolved
indiscussons concerning the stock sale, she did not negotiate the pricefor her purported property. Rather,
"they just came up with the amount." Moreover, dthough Frierdichattempted to have Oswald's name put
on the sdle agreement, he didn't try very hard. Frierdich went ahead and signed the (unrevised) fina

agreement, whichlisted him as the sdller. Hewarranted that he held title to the shares; he dso received the



$400,000 purchaseprice. And even though he deposited the check in Oswald's account, Frierdich wrote
to Union Planters Bank, in what appears to have been the hope that Oswad and his son would obtain
funding for ared estate purchase, that the transfer was a maritd "gift" (which would not be taxed). Any
force behind that assartion, of course, necessarily assumed that the transfer occurred after the
Frierdich-Oswad union in March of 1998. The bankruptcy court did not err by finding no dispute of fact
that Oswald did not acquire the stock in the winter of 1998.

The second problemwithOswald's "prenuptid” theory isthat, evenapart fromafalureof ddivery,
she never obtained an enforceable interest in the stock. 1llinois law requires that a premarital agreement
be inwriting, 750 Ill. Comp. Stat. 10/3. The writing that purports to be the prenuptiad agreement in this
case conggts of two matching "waivers," one signed by Oswald, the other signed by Frierdich. Nowhere
does Oswad'swaiver recite the stock transfer, which occurred 3 months prior to thistime, as connected
tothewaiver. Oswad's waiver merely states that her interest was limited to stock (purportedly) in her
possession dready. The fact that Frierdich voluntarily transferred the stock to "calibrate’ the estates 3
months earlier did not give Oswald an interest, enforceable in law or equity, in the stock.

Accordingly, Oswvad did not take an interest in the stock until Frierdich deposited the proceeds
fromitssae into her account in September of 1998. That transfer was 5 months before the February 1999
bankruptcy filing and, therefore, well within the one-year provison of 11 U.S.C. § 548.

Thetrander is therefore voidable if it was done with actual intent to defraud under 11 U.S.C. §
548(a)(1)(A). We find nothing wrong with the bankruptcy judge's conclusion that there was no dispute
that Frierdichtransferred the proceeds withactual intent to defraud. Direct proof of actua intent to defraud
is not required-indeed, it would be hard to come by-and atrustee can prove actud intent by circumdantia

evidence. 5 Collier on Bankruptcy 1548.04[2][a], p. 548-25 (15th ed. rev. 2002). Courts often look



to "badges of fraud" as circumgdantia evidence. 1d. 1548.04[2][b], p. 548-26; see also In re XYZ
Options, Inc., 154 F.3d 1262, 1271-72 (11th Cir. 1998). These "badges' include: whether the debtor
retained possessionor control of the property after the transfer, whether the trandferee shared afamilid or
other close rdaionship withthe debtor, whether the debtor recelved considerationfor the transfer, whether
the transfer was disclosed or concealed, whether the debtor made the trandfer before or after being
threatened with suit by creditors, whether the transfer involved subgtantidly dl of the debtor's assets,
whether the debtor absconded, and whether the debtor was or became solvent at the time of the transfer.
5 Collier on Bankruptcy 1548.04[2][b], pp. 548-26 to 548-28 (15th ed. rev. 2002).

The trustee presented evidence that Frierdich transferred a substantial sum of money, $400,000,
to a close rddive, hiswife, and received nothing in return.  In Frierdich's own words to Union Planters
Bank, thetransfer wasa"gift." He made this gift in the midst of hisown financid demise. The bankruptcy
judge did not err by taking judicia notice of the schedules filed in the underlying bankruptcy proceeding.
Seelnre Seffens, 148 B.R. 914, 916 (W.D. Mo. 1993); Mitchell v. Western Data Processing Servs.,
Corp., 75 B.R. 825, 828 (D.P.R. 1987). Those schedules indicate that as of February 17, 1999,
Frierdich's balance sheet was a sorry $8,529,195 in the red. They aso reved tha five lawslits againgt
Frierdichwere pending prior to September 10, 1998.3 Although a debtor's schedules, oftenfiled months
after the time of transfer, may not be probative of the earlier time, it Imply blinks redity to think that

Frierdich incurred $8,530,395 worth of debt and (innocently) dwindled his assets to $1,200 in the 5

3The dlaims on file in the bankruptcy proceeding reveded debts in excess of $400,000 incurred
before January 1, 1998, including federad taxes owing in the amount of gpproximately $240,000. The
bankruptcy judge aso took notice of arelated bankruptcy proceeding, apparently filed in July 1998,
involving South of the Border, Inc., a company for which Frierdich was the mgor shareholder and had
guaranteed many debts.



months between September 1998 and February 1999. Moreover, Koppeis stated that, prior to the
September stock sdle, the IRS was garnishing $1,000 of Frierdich's monthly $1,500 "director'sfeg” from
Columbia Centre. In sum, no reasonable fact finder could conclude that Frierdich did not have anactual
intent to defraud his creditorsin September 1998.

Because we find that the bankruptcy judge did not err by concluding that Frierdich's September
transfer was voidable, we need not address his dternative holdingthat had the transfer occurred in January,
it would have run afoul of the lllinois Fraudulent Transfer Act and, therefore, been avoidable under § 544.
In light of Frierdich'stax debts and his persona guarantees of the debts of afalling business, however, the
bankruptcy judge was likely correct to conclude that any transfer at that time was aso fraudulent and
therefore voidable in the aternative under 11 U.S.C. § 544.

AFFIRMED.
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